
R eal estate owners and developers usually 
execute formal agreements with general 

contractors for the construction and development 
of  projects.  These agreements serve to articulate 
the rights of  both parties incident to the develop-
ment of  a project and spell out the obligations that 
both parties have with regard to completing such 
development on time and on budget.  In some in-
stances, however, the 
general contractor 
may fail to perform 
properly under the 
controlling agree-
ment.  The general 
contractor’s failure to 
perform typically 
manifests in the 
form of  poor con-
struction methods, 
poor management, 
cost overruns, nu-
merous undocumented change orders and ongoing 

delays.  Faced with these challenges, developers of-
ten spend countless hours meeting with the gen-
eral contractor in order to resolve the issues that 
arise.  Sometimes the problems cannot be solved 
through traditional methods of  negotiation.  In 
this instance, an owner or developer may be forced 
to rely on the general contractor’s bonding com-
pany in order to bring the project to completion. 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

What is a Bonding 
Company?   
A bonding company 
is akin to an insur-
ance company.  A 
bonding company 
provides assurances 
to an owner or de-
veloper that should 
the general contrac-
tor be unable to 

complete his obligations to the real estate develop-
ment under the original agreement, the bonding 
company will step in to assure that the project is 
properly completed.  A material term of  any con-
struction agreement executed between an owner 
or developer and a general contractor will ensure 
that a reputable bonding company bonds the work 
of  the general contractor. 
 
When Does a Bonding Company Step In? 
After construction has commenced, if  the general 
contractor fails to perform his obligations under 
the construction agreement, a developer may at-
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tempt to exhaust all of  his rights under the con-
struction agreement in order to keep the construc-
tion project ongoing and to ensure the schedule 
set forth in the agreement.  If, however, the gen-
eral contractor is unable or unwilling to complete 
his obligations with regard to constructing the 
project, a developer may be forced to call upon 
that general contractor’s bonding company.  
 
Once the owner or developer determines that it is 
necessary to call upon the bonding company, it is 
essential that the devel-
oper proceed with cau-
tion in dealing with that 
company.  The following 
list of  steps may produce 
a favorable outcome for 
a developer in dealing 
with a contractor’s bond-
ing company: 
 
Arrange a face to face meeting with the bond-
ing company.  The purpose of  an in-person 
meeting is to inform the bonding company of  the 
problems associated with the contractor’s fulfill-
ment of  obligations under the contract.  At this 
meeting, the developer should be prepared to dis-
cuss and provide evidence of  problems such as 
poor construction methods, poor management, 
undocumented change orders and damages includ-
ing cost overruns and ongoing delays which may 
have occurred.   
 
Do not terminate or fire the general contrac-
tor.  Once contacted, a bonding company may at-
tempt to persuade a developer or property owner 
to simply fire the general contractor, which should 
never be done.  Put simply, if  the bonding company 
can persuade the developer or property owner to 

terminate or fire the non-performing general con-
tractor, then the bonding company will likely have 
no further obligation to step in and resolve the 
problems associated with its insured, the general 
contractor.  Instead, the developer or property 
owner should place the burden on the bonding 
company to work with that general contractor to 
get the project on track and to remedy the prob-
lems that have occurred. 
 

Request that the bonding company take over 
the job.  If  it appears 
the bonding company 
cannot secure the exist-
ing general contractor’s 
performance under the 
original construction 
contract, and that the 
developer will suffer ex-
treme delays and cost 
overruns by continuing 

to work with that general contractor, the developer 
may request that the bonding company discharge 
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Bonding companies may 
attempt to persuade a de-
veloper to simply fire the 
general contractor which 
should never be done. 



the general contractor and that the bonding com-
pany “assume liability” for the project.  This as-
sumption of  liability is necessary to protect the in-
terests of  the developer, as well as to ensure the 
project is completed properly.  In these circum-
stances, the bonding company will actually step 
into the shoes of  the general contractor and as-
sume liability and responsibility for the completion 
of  the construction contract.  This assumption of  
liability is an alternative to contacting replacement 
contractors to procure bids incidental to the work 
that needs to be completed under the original con-
tract with the non-performing general contractor.  
The latter process can take up to thirty (30) days 
and is often tedious for owners and developers.  
 
Evaluate the damages accrued based on non-
performance by the original general contrac-
tor.  If  it is necessary to replace the original con-
tractor due to non-performance, there typically 
will be some damages to which the owner or de-
veloper may be entitled due to the cost of  delay 
and construction problems on the project.  If  this 
is the case, an owner or developer must evaluate 
those damages under what is allowed and outlined 
in the event of  a breach by the contractor in the 
original construction contract.  In some instances, 
upon the bonding company taking over a project, 
all such damages are addressed.  On other occa-
sions, the bonding company and a new contractor 
will complete the project and then the owner or 
developer may have a cause of  action for breach 
of  contract against the original contractor.  It is al-

ways prudent to have an attorney with knowledge 
of  the pertinent construction issues to evaluate 
each contract prior to an owner executing a con-
tract.  It is equally prudent to contact an attorney 
after problems associated with the performance of  
the general contractor under such an agreement 
arise. 
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SUMMARY 
If  the general contractor is unable or unwilling 
to complete its obligations, an owner or devel-
oper may be forced to call upon that general 
contractor’s bonding company. When dealing 
with the bonding company, please note the fol-
lowing recommendations: 
 

1.  Always set up a face-to-face meeting with the 
bonding company so you may better inform 
them of  the problems that have arisen from the 
general contractor’s failure to perform its con-
tractually obligated duties. 
 

2.  Never allow the bonding company to per-
suade you to fire the general contractor.  This 
may eliminate the bonding company’s duty to 
ensure performance and may cause the owner 
or developer to breach its contract with the gen-
eral contractor. 
 

3.  If  it appears the bonding company cannot 
secure the existing general contractor’s perform-
ance, the owner or developer may ask the bond-
ing company to discharge the contractor and as-
sume liability.   The owner or developer may be 
entitled to damages from the discharge. 

Note:  This publication and the general principles provided herein are intended for informational purposes only. Nothing in this document should be used by the reader as 
a source of legal advice or as a substitute for legal counsel.  If you have a question or comment about the publication, please contact Adam Green at agreen@spain-law.
com.  If you know a colleague who might be interested in these topics, please feel free to forward the publication.               © 2008 Spain Hastings Ward Carey & Chambers 

SPAIN HASTINGS WARD CAREY & CHAMBERS  
11806 Barker Cypress 
Cypress, Texas 77433 
Phone: (281) 373-0270 

Fax: (281) 373-0271 

909 Fannin Street, Suite 3900 
Houston, Texas 77010 
Phone: (713) 650-9700 

Fax: (713) 650-9701 

3755 Capital of Texas Highway, Suite 100 
Austin, Texas 78704 

Phone: (512) 445-0001 
Fax: (512) 329-0071 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


